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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 


DAVID LANE JOHNSON, 
Plaintiff, 


v. 

NFLPA, et al„ 

Defendants. 


Case No. 5:17-cv-00047-SL 
Judge Sara Lioi 


Plaintiff David Lane Johnson’s Memorandum in Opposition 
to Defendant NFLPA’s Motion to Dismiss and 
Supplemental Memorandum in Support of its Motion to Dismiss 1 


1 Plaintiff David Lane Johnson filed his original Memorandum in Opposition to Defendant NFLPA’s Motion to 
Dismiss (Doc. No. 43), which the Court subsequently struck (see Doc. No. 51), for two reasons. First, the Court’s 
February 16, 2017 Order stated that Johnson could “supplement any opposition.” See Doc. No. 42 at 1851. If 
Johnson had not filed his original Memorandum in Opposition, then he would have had nothing to supplement. 
Second, if Defendant National Football League Players Association (“NFLPA”) opted not to supplement its Motion 
to Dismiss, then Johnson wanted to oppose timely the NFLPA’s Motion to Dismiss, which he did by filing his 
original Memorandum in Opposition. 
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ISSUE 1: 

ISSUE 2: 

ISSUE 3: 

ISSUE 4: 


STATEMENT OF THE ISSUES 


Does David Lane Johnson have standing for his claims against the National 
Football League Players Association? 

Has David Lane Johnson stated breach of duty of fair representation claims, a 
Labor-Management Reporting and Disclosure Act claim, and a Declaratory 
Judgment Act claim against the National Football League Players Association? 

Has David Lane Johnson made out a prima facie case that this Court has personal 
jurisdiction over the National Football League Players Association? 

Has David Lane Johnson made out a prima facie case that venue is proper in this 
District? 


-IV- 
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INTRODUCTION 

Plaintiff David Lane Johnson is a National Football League (“NFL”) player. Doc. No. 39 
at 1726, 'll 1. In 2016, Defendants the NFL and National Football League Management Council 
(“NFLMC”) disciplined Johnson under the NFL Policy on Performance-Enhancing Substances 
(“Policy”). Doc. No. 39 at 1738, 'll 56. Johnson appealed his 2016 discipline, which appeal 
ended in the erroneous arbitration award (“Award”) he now seeks to vacate. 

The NFLPA is Johnson’s exclusive bargaining representative and collectively bargained 
the Policy with the NFLMC. Doc. No. 39 at 1733 (*][ 20), 1784. As Johnson’s union, the NFLPA 
owed him a duty to represent him adequately, honestly, and in good faith. The Policy also 
guaranteed Johnson a “fair system of adjudication” and “transparency” in its procedures, 
scientific methodologies, appeal process, and basis of discipline. Doc. No. 39 at 1733, 'll 26. 
Throughout Johnson’s 57-page Amended Complaint, he detailed specific instances in which the 
NFLPA violated its duties to Johnson and the Policy’s guarantees of fairness and transparency. 

SUMMARY OF THE ARGUMENT 

Johnson’s Amended Complaint far exceeds the pleading requirements set forth in 
Twombly and Iqbal and defeats the NFLPA’s Motion to Dismiss. The NFLPA, through its 
Motion to Dismiss (Doc. No. 26) and Supplement (Doc. No. 50), improperly asks this Court to 
require Johnson to provide irrefutable proof of his claims at the pleadings stage, without the 
benefit of discovery. This is not the standard. 

To support his breach of duty of fair representation (“DFR”) claims, Johnson avers that 
the NFLPA allowed or engaged in many deviations from express Policy terms without 
ratification, refused to provide Policy terms to Johnson, did not investigate Johnson’s discipline, 
and refused Johnson’s requests for information vital to his appeal. As to Johnson’s Labor- 
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Management Reporting and Disclosure Act (“LMRDA”) claim, he alleges the NFLPA refused to 
provide him a complete copy of the Policy and otherwise disciplined and retaliated against him. 
Concerning his Declaratory Judgment Act claim, Johnson avers ongoing harm the NFLPA 
caused that continues to this day, because of the wrongful discipline imposed. Johnson’s prayer 
for relief details the significant and continuing damages that resulted from the NFLPA’s actions. 

This Court has personal jurisdiction over the NFLPA for three separate reasons — (1) the 
NFLPA is an Ohio resident; (2) general jurisdiction exists based on the NFLPA’s continuous and 
systematic contacts with this District; and (3) specific jurisdiction exists, as Johnson’s claims 
arise, in part, based on the NFLPA’s conduct in this District. 

Venue is proper under the statutes at issue and 28 U.S.C. § 1391. Johnson may bring a 
DFR claim against the NFLPA wherever it represents its members, and the NFLPA admitted it 
represents members in this District. Further, all Defendants are residents of Ohio, and a 
substantial part of the events giving rise to Johnson’s claims occurred in Ohio. 

Johnson respectfully asks this Court to deny the NFLPA’s Motion to Dismiss. 

LAW AND ARGUMENT 

I. JOHNSON SUFFICIENTLY PLED STANDING 

A. Standard of Review -- Rule 12(b)(1) 

When analyzing a facial attack on a plaintiffs standing, a court “must take the material 
allegations of the petition as true and construed in the light most favorable to the nonmoving 
party.” United States v. Ritchie, 15 F.3d 592, 598 (6th Cir. 1994) (citing Scheuer v. Rhodes, 416 
U.S. 232, 235-37 (1974)). 1 Johnson must assert “sufficient factual matter, accepted as true, to 
state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

1 See also Keener v Nat 7 Nurses Organizing Cmte, 615 Fed. App’x. 246, 248 (6th Cir. 2015) (“[b]ecause this appeal 
arises from motions attacking [plaintiffs’] pleadings, we presume the truth of the... factual allegations and review the 
pleadings under the plausibility standard set forth in Twombly and Iqbal"). 


-2- 





Case: 5:17-cv-00047-SL Doc#: 54 Filed: 03/31/17 8 of 26. PagelD#:2908 


(citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim has “facial plausibility 
when the plaintiff pleads factual content that allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct alleged.” Id. To demonstrate standing, Johnson 
must show: (1) he suffered injury in fact; (2) that is fairly traceable to the challenged conduct; 
and (3) that is likely to be redressed by a favorable judicial decision. Spokeo, Inc. v. Robins , 136 
S. Ct. 1540, 1547 (2016) ( citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)). 2 

B. Johnson’s Pleadings Establish Standing 

Notwithstanding that the NFLPA has asserted a “but for” 3 standard in its Rule 12(b)(1) 
Motion, 4 the appropriate standard is the three prong test directly above. 5 Johnson’s Amended 
Complaint exceeds all three standing requirements. 

1. Johnson Suffered Injury in Fact 

The NFLPA does not dispute Johnson suffered injuries or otherwise meets the first prong 
for standing. Rather, the NFLPA wrongly limits Johnson’s injuries to his suspension and 
associated loss of pay. Doc. No. 26-1 at 831; Doc. No. 50 at 2250. Johnson’s concrete injuries 


2 The NFLPA does not contest the third prong — that a favorable judicial decision could redress Johnson’s injuries, 
as doing so would be futile. See Galaria v. Nationwide Mut. Ins. Co.. Nos. 15-3386/3387, 2016 U.S. App. LEXIS 
16840, at *16 (6th Cir. Sep. 12, 2016) (where a plaintiff seeks compensatory damages for his injuries, a favorable 
verdict provides redress). Unreported decisions cited herein are attached as Exhibit 3 in alphabetical order. 

3 In Wood v. bit’! Bhd. of Teamsters Local 406 , 807 F.2d 493 (6th Cir. 1986), which the NFLPA cites in its standing 
argument, the Sixth Circuit explained, to survive a Rule 50 motion in a duty of fair representation action, plaintiff 
needed to demonstrate that “but for” the union’s breach of its duty, the arbitration of plaintiffs claims would have 
come out differently. Id. at 500. Not only is Wood not a standing case, subsequent decisions of the Sixth Circuit 
cite Wood for the principle that in asserting a DFR claim, a plaintiff must demonstrate that the union’s breach more 
than likely contributed to or tainted the erroneous arbitration decision. See Black v. Ryder/P.I.E. Nationwide, Inc., 
15 F.3d 573, 585 (6th Cir. 1994); Dushaw v. Roadway Express, Inc., 66 F.3d 129, 132 (6th Cir. 1995). 

4 In its Supplemental Memorandum, the NFLPA seemingly abandons “but for” in favor of a different uncited 
“standard” that it claims is whether the NFLPA’s conduct is the ‘“more than likely’ reason why Johnson lost his 
appeal.” Doc. No. 50 at 2251. As detailed below, this is a Rule 12(b)(6) matter and the standard is whether the 
NFLPA’s conduct “taints,” “contributes to” or “more than likely affects the outcome of’ of the award. 

5 The NFLPA improperly cites to JNOV and summary judgment decisions for the standard. See Doc. No. 26-1 at 
833, which cites: Wood, 807 F.2d 493 (JNOV motion); Bruno v. Unt’d Steelworkers of America, 784 F.Supp. 1286 
(N.D. Ohio 1992) (Rule 56 motion); and Devore v. LS-Royce Energy Sys., 373 F.Supp. 2d 750 (S.D. Ohio 2005) 
(Rule 56 motion). This case is in the pleading stage and only requires each element of standing “be supported in the 
same way as any other matter on which the plaintiff bears the burden of proof, i.e., with the manner and degree of 
evidence required at the successive stages of the litigation.” Galaria, 2016 U.S. App. LEXIS 16840 at *8 ( quoting 
Fair Elections Ohio v. Hasted , 770 F.3d 456, 459 (6th Cir. 2014)). 


-3- 
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are asserted in his prayer for relief, including: the loss of pay and bonuses from the erroneous 
Award; improper continuation in the reasonable cause testing program; improper placement at an 
elevated stage of Policy discipline; forfeiture of contractual guarantees; and costs and fees 
associated with his discipline appeal and with this action. Doc. No. 39 at 1779. 

2. Johnson’s Injuries Are Traceable to the NFLPA’s Misconduct 
A party’s injury must be “fairly traceable” to the defendant’s alleged conduct. Galaria, 
2016 U.S. App. LEXIS 16840 at *14. At the pleading stage, the issue is not whether the 
defendant “caused” the plaintiffs injury, as “causation to support standing is not synonymous 
with causation sufficient to support a claim.” Id. (citing Wuliger v. Mfrs. Life Ins. Co., 567 F.3d 
787, 796 (6th Cir. 2009); Parsons v. U.S. Dep’t of Justice, 801 F.3d 701, 713 (6th Cir. 2015)). 
“Proximate causation is not a requirement of Article III standing as a matter of course.’’' 
Galaria, 2016 U.S. App. FEXIS 16840 at *14 ( citing Lexmark Int’l, Inc. v. Static Control 
Components, Inc., 134 S. Ct. 1377, 1391, fn. 6, (2014)) (emphasis added). 

The following table traces the NFLPA’s misconduct to Johnson’s injuries: 


The NFLPA’s Misconduct 

Resulting Injury to Johnson 

Refused to assert Johnson’s appeal rights and its 
attorney expressed that appealing would be like 
“burning money.” Doc. No. 39 at 1750, H 127- 
128. 

Johnson had to retain outside counsel to 
assert his rights and only after he conducted 
his own investigation did an NFLPA attorney 
admit the merits of his defenses. 

Refused to support Johnson’s efforts to obtain 
the Policy-required lab testing protocols 
applicable to Johnson’s tests. Doc. No. 39 at 

1749 ('ll 119), 1771 (1287). 

Absent the protocols, Johnson could not 
argue the lab failed to follow them or 
otherwise tainted his specimen, as he 
suspected. 6 

Ignored express Policy terms regarding arbitrator 
appointment, competence, assignment, and 
selection. Doc. No. 39 at 1749 (H 116-118), 
1774(1319). 

Denied Johnson a properly appointed and 
seated arbitrator free of improper conflicts. 


6 Other players have successfully appealed discipline based on deviations in the collection procedures and protocols. 
See, e.g., Richard Sherman ( http://www.usatoday.com/storv/sports/nfl/ seahawks/2012/12/27/richard-sherman- 
seattle-seahawks-nfl-suspension/1794143/) (last visited 2/27/2017). 
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The NFLPA’s Misconduct 

Resulting Injury to Johnson 

Refused to provide the alleged “side agreement” 
relating to the Chief Forensic Toxicologist 
(“CFT”) and failed to ratify or notify its members 
of such an agreement. 7 8 Doc. No. 39 at 1746 ('ll 

98), 1749 d 120), 1751 ( ( J[ 134). 

No positive test and no valid discipline exist 
absent certification of the test results by the 
CFT per the Policy. 

Did not enforce the “neutral and independent” 
status of its agent the Independent Administrator, 
including refusing to obtain documents critical to 
Johnson’s appeal from the Independent 
Administrator and provide them to Johnson. 

Doc. No. 39 at 1751, ff 133-134. 

Without access to documents maintained by 
the Independent Administrator, Johnson 
could not evaluate or support his defenses or 
rebut documents relied on by the NFLMC at 
his appeal to support his discipline, 
including, but not limited, to Exhibit I. 

Privately advised Johnson it felt the Independent 
Administrator retained him in the Policy’s 
reasonable cause testing program in violation of 
the Policy, but refused to voice that position on 
the record. Doc. No. 39 at 1752, *][ 141. 

The NFLPA’s silence before the arbitrator 
enabled the NFLMC to assert that the 

NFLPA endorsed the discipline and that the 
NFLMC and the NFLPA amended the 
reasonable cause testing program. 

Failed to seek approval from its membership, as 
required by its Constitution, to modify the 

Policy. Doc. No. 39 at 1748-49, ff 111-22. 

As part of Johnson’s discipline, the NFLPA 
allowed the NFL to enforce unapproved 
modifications to the Policy against Johnson 
and to his detriment. 


Each of the NFLPA’s above actions contributed to the erroneous Award, including 
related injuries. Johnson also suffered other significant injuries resulting from the NFLPA’s 

Q 

misconduct, executed by its attorneys, which contributed to the Award. Much of the NFLPA’s 
misconduct relates to its refusal to provide information. The NFLPA refused to produce alleged 
modifications to the Policy in violation of the LMRDA and did not seek approval of said 
modifications in violation of its Constitution. Doc. No. 39 at 1748-1749, H 111-122. 9 Failure to 
provide information where such is statutorily required confers standing. Amer. Canoe Assoc, v. 


7 In its Motion to Dismiss, the NFLPA refers to a “side agreement” with the NFLMC regarding the Director of the 
UCLA Olympic Testing Laboratory fulfilling the duties of the CFT, but failed to attach this side agreement to its 
Motion. Doc. No. 26-1 at 841. Johnson repeatedly sought this document. Whether such a “side agreement” exists 
or not, the NFLPA had to submit it and any Policy amendments to its Board of Representatives for approval but, in 
violation of its own Constitution, did not do so. Doc. No. 39 at 1748-1749, ff 111-122. 

8 When reviewing a union’s acts or omissions, courts weigh whether the union’s agents are lawyers. Garrison v'. 
Cassens Trans. Co.. 334 F.3d 528, 539 (6th Cir. 2003) (citing Schoonover v. Consol. Freightways, 147 F.3d 492, 
497 (6th Cir. 1998)); Poole v'. Budd, Co.. 706 F.2d 181, 185 (6th Cir. 1983) (non-lawyer union representatives not 
held to the higher standard expected of attorneys). Here, NFLPA attorneys acted for the NFLPA. Doc. No. 39 at 
1750-1753,1[ 127-142. This Court should judge the NFLPA’s conduct on the higher standard expected of attorneys. 

9 The NFLPA acknowledges but does not refute Johnson’s contention it violated its Constitution. Doc. No. 50 at 
2250. 
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City of Louisa Water & Sewer Comm., 389 F.3d 536, 546 (6th Cir. 2004). The NFLPA refused 
to provide Johnson with information because he had appealed and left him to face the 
NFLMC’s refusal to provide information alone. The NFLPA’s denial of vital information 
injured Johnson by limiting his ability to prove defenses expressly authorized by the Policy. 

Only through mischaracterizations of the law, can the NFLPA support its Rule 12(b)(1) 
arguments. First, the NFLPA asserts that Johnson’s DFR claims fail because the arbitrator 
rejected Johnson’s arguments regarding deviations from express Policy terms and that the 
erroneous Award vindicates its actions and omissions. However, the NFLPA fails to refute that 
its misconduct tainted the Award. Doc. 26-1 at 835. 10 The NFLPA cannot rely on the tainted 
Award given Johnson’s allegations against the Defendants and arbitrator. See Hines v. Anchor 
Motor Freight, Inc., 424 U.S. 554, 567 (1976); Doc. No. 39 at 1760-1768, ff 202-263. 

Johnson raised the issues of arbitrator selection, the failure to select a minimum of three 
arbitrators, and the arbitrator assignment during his appeal and requested information from the 
NFLMC regarding each issue. Doc. No. 52-8 at 2638-2639. Johnson also argued for that 
information in the first arbitration hearing and incorporated his arguments in his appeal. Doc. 
No. 52-6 at 2605, 2611-2612. See Tamarkin Co. v. Chauffeurs, Teamsters, Warehousemen and 
Helpers Local Union No. 377, No. 4:09-cv-2927, 2010 U.S. Dist. LEXIS 34725, at *24-*27 
(N.D. Ohio Apr. 8, 2010) (Lioi, J.) (a party did not waive objection to arbitrator selection where 
it objected during the process). * 11 Johnson did not fail to pursue the arbitrator issue. He raised 
the issue and incorporated his position at the arbitration, despite the fact the NFLPA, the 

10 The NFLPA’s citation to Cent. Transp., Inc. v. Four Phase Sys., Inc., 936 F.2d 256, 260 (6th Cir. 1991) is 
unavailing. Doc. No. 26-1 at 835. In that case, the Sixth Circuit reviewed a trial court’s application of collateral 
estoppel in granting a Rule 56 motion where the plaintiff brought claims identical to those the plaintiff already 
arbitrated. Notably, the underlying claims did not attack the validity of the prior arbitration process or award. 

11 See also Tamarkin, No. 4:09-cv-2927, Memorandum Opinion and Order, Doc. No. 10 at 178 (N.D. Ohio Dec. 21, 
2009) (“the arbitrator cannot be the judge of his own authority”) ( citing Int’l Ass’n of Machinists and Aerospace 
Workers, Progressive Lodge No. 1000 v. General Electric Co., 865 F.2d 902, 904 (7th Cir. 1989)). The Tamarkin 
Memorandum Opinion and Order is attached as Exhibit 2. 
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NFLMC, and even the arbitrator himself refused to provide Johnson with information or 
discovery on the issue. Doc. 52-9 at 2643. 

The averments demonstrate the NFLPA disregarded express Policy terms guaranteeing 
Johnson’s rights through alleged “amendments” implemented without its members’ approval, 
which the NFLPA Constitution required. As Johnson appealed the discipline, the NFLPA aided 
the NFLMC’s deviation from express Policy terms. The NFLPA denied Johnson vital 
information for his defense. The NFLPA’s actions and omissions struck at the heart of the 
Policy’s guarantee of transparency and fair adjudication. The NFLPA’s breaches of its DFR 
denied Johnson an appropriate arbitrator and unfairly foisted upon the proceeding an erroneous 
version of the Policy’s terms. Johnson’s pleadings demonstrate that his injuries are fairly 
traceable to the NFLPA’s misconduct, which tainted and contributed to the erroneous Award. 

II. JOHNSON SUFFICIENTLY STATED CLAIMS AGAINST THE NFLPA 

A. Standard of Review - Rule 12(b)(6) 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible on its face.’” Iqbal , 556 U.S. at 678 
(quoting Twombly, 550 U.S. at 570); see also Fed. R. Civ. P. 8(a)(2) (the complaint need only 
include “a short and plain statement of the claim showing that the pleader is entitled to relief’). 
The factual allegations in the complaint “must be enough to raise a right to relief above the 
speculative level.” Twombly , 550 U.S. at 555. 

At the pleading stage, the standard is one of plausibility, not absolute guilt. See Iqbal, 
556 U.S. at 679 (“[wjhen there are well-pleaded factual allegations, a court should assume their 
veracity and then determine whether they plausibly give rise to an entitlement to relief’) 
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(emphasis added). A court may not dismiss based on a disbelief of the factual allegations. 
Delorean Motor Co. v. Allard, 991 F.2d 1236, 1240 (6th Cir. 1993). 

B. Johnson Sufficiently Plead DFR Claims 

A union owes its employees “a duty to represent them adequately as well as honestly 
and in good faith.” Airline Pilots Ass’n, Int’l v. O’Neill, 499 U.S. 65, 75 (1991) (emphasis 
added. A union must “serve the interests of all members without hostility or discrimination 
toward any, to exercise its discretion with complete good faith and honesty, and to avoid 
arbitrary conduct.” Id. at 76 (emphasis added). 

Regardless of whether Johnson’s DFR claims stand-alone or are part of hybrid Section 
301 claims, a union breaches its DFR if its actions or omissions are (1) “arbitrary,” (2) 
“discriminatory” or (3) “in bad faith.” Vaca v. Sipes, 386 U.S. 171, 190 (1967); Tsegaye v. 
Amalgamated Transit Union, 1235, 646 Fed. App’x. 449, 452 (6th Cir. 2016). 13 These are the 
“three separate and distinct possible routes by which a union may be found to have breached its 
duty.” Driver v. U.S. Postal Serv., 328 F.3d 863, 868 (6th Cir. 2003). 

Johnson devoted nearly 15 pages of his Amended Complaint to specific averments 
detailing the multiple instances in which the NFLPA violated its DFR by acting arbitrarily, 
discriminatorily, and in bad faith. See Doc. No. 39 at 1746 ( C J[ < ][ 98-99), 1748-53 (*H 111-122), 


12 Johnson’s DFR claims do not require a breach of contract claim against the employer, as the NFLPA suggests. 
Rashid v. Communs. Wrk’s of America, No. 3:04-cv-291, 2005 U.S. Dist. LEXIS 35534, at *10 (S.D. Ohio May 4, 
2005) ( citing Pratt v'. UAW, Local 1435, 939 F.2d 385, 388 (6th Cir. 1991)); see also White v. Motor Freight, Inc., 
899 F.2d 555, 561 (6th Cir. 1990) (union misrepresentation of the facts underlying an agreement is actionable absent 
a breach of contract claim against employer). By contrast, a “hybrid” Section 301 claim includes two “constituent” 
claims: an employer’s breach of the labor contract and a union’s DFR breach. Black, 15 F.3d at 584 (citing 
DelCostello v. Int’l Bhd. of Teamsters, 462 U.S. 151, 162 (1983)). To recover on a hybrid claim, plaintiff must 
show the employer breached the contract and the union breached its DFR. Id. A union’s DFR breach relieves an 
employee of requirements to settle disputes through arbitration. Hines , 424 U.S. at 567. If the breach “seriously 
undermines the integrity of the arbitral process,” an arbitration award is not binding, whether the union subverts the 
process by refusing to arbitrate or by failing to represent fairly the employee. Id. at 567, 572. 

13 The DFR applies to all union activities. See O’Neill, 499 U.S. at 77 ( Vaca v. Sipes standard applies to challenges 
leveled not only at a union’s contract administration and enforcement efforts but at its negotiation activities as 
well”); see also Breininger v. Sheet Metal Workers Int’l Assoc., 493 U.S. 67, 89 (1989) (if union wields additional 
power “its responsibility to exercise that power fairly increases rather than decreases ”) (emphasis in original). 
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1769-1773 (If 277-303), 1774-1776 (H 316-332). While the NFLPA glosses over and ignores 
most of these averments, the Court, at the pleading stage, is to accept them as true and should 
dismiss the NFLPA’s Rule 12(b)(6) motion regarding Johnson’s DFR claims. 

1. The NFLPA Acted Arbitrarily, Discriminatorily, and in Bad Faith 

Union actions are arbitrary if “in light of the factual and legal landscape at the time of the 
union’s actions, the union’s behavior is so far outside a wide range of reasonableness as to be 
irrational.” O’Neill , 499 U.S. at 67; see also Tsegaye, 646 Fed. App’x. at 453 (union must have 
a “rational basis” for making representational decisions). An “arbitrary” decision “arises from 
caprice or is without reason.” Ruzicka v. General Motors Corp, 649 F.2d 1207, 1211, fn. 3 (6th 
Cir. 1981). Arbitrary or discriminatory action need not be motivated by bad faith to violate the 
DFR. Ruzicka v. General Motors Corp., 523 F.2d 306, 310 (6th Cir. 1975). But, a union acts in 
bad faith when it “acts with an improper intent, purpose, or motive ... encompassing] fraud, 
dishonesty, and other intentionally misleading conduct.” Int’l Union v. N.L.R.B., Nos. 15- 
2305/2478, 2016 U.S. App. LEXIS 22913, at *28 (6th Cir. Dec. 21, 2016). 

a. The NFLPA Violated Its Constitution 

Johnson detailed numerous deviations from the Policy that the NFLPA allowed, without 
any rational basis. See Doc. No. 39 at 1748-1749, ( J[ ( J[ 113-121. In each instance, the NFLPA 
either participated in or allowed the NLLMC to deviate from express Policy terms that provided 
substantive protections to Johnson. As detailed above, the NFLPA’s Constitution required the 
NFLPA to seek approval of its membership for each of these deviations, which it did not. 

As to Carter, the NFLPA knew his appointment violated the Policy, but either ignored or 
improperly waived Carter’s conflicts. See Doc. No. 39 at 1771, ( J[ 289. By allowing Carter to 
serve as a Policy arbitrator, the NFLPA deviated significantly from the Policy’s terms, again to 
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Johnson’s detriment and in violation of its Constitution. See Doc. No. 39 at 1774-1776, ‘H 316- 
332. Indeed, the whole point of selecting an arbitrator other than the NFL Commissioner was to 
ensure that players received the benefit of a neutral arbitrator. See Doc. No. 39 at 1775, ( J[ 322 
(per the NFLPA, selecting an arbitrator other than the NFL Commissioner was “a significant 
achievement for the players and their Union”). 

The “deviations” from the collectively bargained Policy, in violation of the NFLPA 
Constitution, are inherently arbitrary, unreasonable, and smack of bad faith. Johnson requested 
information regarding the deviations, which the NFLPA sought to conceal by refusing to provide 
or inform Johnson about them. Doc. No. 39 at 1749 (‘If 122), 1773 ('ll 310), 1774 ( ( j[ 312). 

b. The NFLPA Failed to Investigate Johnson’s Discipline 
When the union’s actions relate to employee discipline, as here, the DFR further requires 
a reasonable, independent investigation of the discipline. Black , 15 F.3d at 584-585 ( citing 
Hines, 424 U.S. 554); Driver, 328 F.3d at 869. A union’s investigation cannot be “perfunctory”. 
Tsegaye, 646 Fed. App’x. at 453; see also Milstead v. Int’l Bhd. of Teamsters, 580 F.2d 232, 235 
(6th Cir. 1978) ( u [i]n some instances, it is necessary only to show that the union has processed a 
grievance in a perfunctory fashion”). Neither can a union handle a grievance with “caprice or 
without rational explanation.” Linton v. United Parcel Serv., 15 F.3d 1365, 1370 (6th Cir. 1994). 

Here, the NFLPA failed to conduct any independent investigation and actually tried to 
talk Johnson out of appealing his discipline ( see Doc. No. 39 at 1770, '][ 279) only to later tell 
him his defenses had merit (see Doc. No. 39 at 1752, ^ 141). 14 In fact, the NFLPA did not even 
bother to review Johnson’s “positive” test results, which resulted in his discipline, prior to the 
close of Johnson’s five-day appeal period. See Doc. No. 39 at 1771, ^ 288. 

14 Despite a request from Johnson, the NFLPA would not even “affirmatively state its support for Johnson during the 
October4, 2016 hearing...” Doc. No. 39 at 1772,If 295. 
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c. The NFLPA Refused to Provide Favorable Evidence 

While not required to exhaust every option, a union that fails to produce available 
favorable evidence violates its DFR. Black, 15 F.3d at 585. 15 Furthermore, “an act or failure to 
act on the part of the union may be egregious (more than just negligent) so as to constitute 
arbitrary conduct for failure to transmit vital information to the grievant.” 16 Sparks v. Abe May 
Packing Co., No. 88-4002, 1989 U.S. App. LEXIS 13918, at *9 (6th Cir. 1989) (emphasis 
added); see also Driver, 328 F.3d at 869 (union cannot refuse to contact key witness at a 
member’s request); Black, 15 F.3d at 585 (union cannot refuse to call key witness to testify); 
Milstead, 580 F.2d at 236 (union must inform member of relevant agreements with employer). 

In addition to not conducting any investigation, the NFLPA refused to provide Johnson 
sufficient materials to investigate on his own. See Doc. No. 39 at 1770, ( J[ 278. The NFLPA 
admitted Johnson should not have been subject to reasonable cause testing at the time of his 
“positive” test. Doc. No. 39 at 1752, 'll 141. However, the NFLPA’s failure to enforce the 
reasonable cause testing terms and assist Johnson in obtaining his testing history, which the 
Policy made readily available to the NLLPA, denied Johnson the ability to assert that defense in 
his appeal. In addition to Johnson’s testing history, the Amended Complaint includes a litany of 


15 Unions may not “purposely keep employees uninformed or misinformed concerning their grievances.” Groves- 
Granite, 229 NLRB 56, 63 (1977). When a union does not disclose “requested information to its constituency, 
...[it] breaches its representational duties.” Auto Workers Local 909, 325 NLRB 859, 865 (1998). Denying 
members “the opportunity to examine its agreement with their employer ... severely limits the employees’ ability to 
determine whether they have been afforded the fair representation that is their due.” Law Enf’t & Scrt’y Offs. Local 
40B, 260 NLRB 419, 420 (1982). 

16 The National Labor Relations Board (“NLRB”) has long held that unions breach the DFR and violate Section 
8(b)(1)(A) of the National Labor Relations Act, 29 U.S.C. §§ 151 et seq. (“NLRA”), by refusing members discipline 
related information. Caravan Knight Facilities Mgmt., Inc., 362 NLRB No. 196, slip op. at 5-6 (Aug. 27, 2015) 
(failed to provide a union representative statement); USPS, 362 NLRB No. 103, slip op. at 6 (May 29, 2015) (failed 
to provide the contract); Teamsters Union No. 200, 357 NLRB 1844, 1862 (2011) (failed to provide job referral lists, 
rules, polices, and procedure notices); Letter Carriers Local 3825, 333 NLRB 343, 353 (2001) (failed to provide 
other employee grievances documents); Nat’l Assoc, of Letter Carriers, 328 NLRB 952, 952 (1999) (failed to 
provide employee grievance file); Letter Carriers Branch 529, 319 NLRB 879, 881-82 (1995) (failed to provide 
grievance file); and Carpenters Local 35, 317 NLRB 18,19-22 (1995) (failed to provide job referral documents, 
because employee had filed a grievance). 


-11- 



Case: 5:17-cv-00047-SL Doc#: 54 Filed: 03/31/17 17 of 26. PagelD#:2917 


items the NFLPA arbitrarily withheld from Johnson, the least of which was a complete copy of 
the very Policy under which the NFL and NFLMC sought to discipline him. See , e.g., Doc. No. 
39 at 1751, (fj[ 131-134), 1772 ('ll 298), 1773 (f 310). 

d. The NFLPA Was Ignorant of the Policy’s Terms 

Union ignorance of the contract terms also breaches the DFR. Milstead, 580 F.2d at 236. 
“Throughout his appeal, Johnson communicated with attorneys of the NFLPA who were 
unaware of essential elements of the 2015 Policy” and who could not inform him of his basic 
Policy rights. Doc. No. 39 at 1772 at ( J[ 298. This ignorance constitutes another violation of the 
NFLPA’s DFR. 

e. The NFLPA Colluded with the NFLMC and Retaliated 
against Johnson 

The NFLPA’s conclusory assertions that there are no grounds upon which Johnson can 
demonstrate retaliation or collusion ring hollow. A review of the hearing transcripts (Doc. No. 
52-4 and 52-6) demonstrates that multiple NFLPA attorneys attended each hearing. Not one 
substantively contributed to Johnson’s appeal. During the discovery hearing, Johnson explained 
to the Arbitrator that the NFLPA refused to provide him information and told him to get it from 
the NFLMC. Doc. No. 3-7 at 2607-2608. The NFLPA’s attorneys remained silent and neither 
objected to Johnson’s statement nor argued that Johnson should have access to the information. 

Johnson’s specific allegations demonstrate that the NFLPA breached its DFR by actively 
facilitating the NFLMC’s violations of express Policy terms and then refusing to support 
Johnson’s appeal. As to “retaliation,” Johnson pled specific facts demonstrating his public 

17 Even if the NLFPA’s assertions were true, this is but one part of Johnson’s DFR claims. 

ls The NFLPA strains to argue Johnson failed to plead “collusion” and “conspiracy” effectively. Doc. No. 26-1 at 
840. One of the decisions the NFLPA cited in support. Total Benefits Planning Agency, Inc. v. Anthem Blue Cross 
& Blue Shield, addressed claims under the Sherman Act, which sets forth very specific pleading requirements 
regarding conspiracies that do not apply here. Total Benefits, 552 F.3d 430, 434-438 (6th Cir. 2008). 
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dispute with the NFLPA regarding its misconduct (Doc. No. 39 at ( ][ ( ][ 123-126), which may have 
motivated Defendants’ collusion. Johnson also averred that the NFLMC wanted to discuss with 
the NFLPA the fact that “Johnson [was] less than thrilled with the NFLPA” and proposed that 
the two discuss his appeal. Doc. No. 39 at 1750, 127-129. 

Furthermore, Johnson alleged, that without notifying him, Defendants held ex-parte 
communications with arbitrator Wong, who Defendants originally assigned to hear his appeal. 
Doc. No. 39 at 1754, ( ][ ( ][ 147-149. Johnson requested these communications, which Defendants 
refused to provide. Doc. No. 39 at 1754, ^[ 149. The NFLPA admitted it “did not produce all 
communications with Arbitrator Wong regarding scheduling.” Doc. No. 28 at 1041-1042, ( J[ 141. 

The NFLPA’s refusal to inform Johnson of Policy terms evidences intent to conceal its 
prior misconduct in allowing implementation of un-ratified “amendments.” That Johnson 
challenged these modifications also may have caused Defendants to collude, to keep the Policy’s 
corruption hidden from the many NFL players victimized by Defendants’ deceit. The NFLPA’s 
attorney also admitted to Johnson her disdain for Johnson’s hiring of outside counsel. The 
NFLPA also may have been upset by the increased work Johnson’s appeal created or his 
challenge to the NFLPA’s Constitutional violations. Johnson challenged the status quo — a 
corrupt policy. In response, the NFLPA took illegal measures to ensure his challenge failed. 

2. The NFLPA’s Conduct Tainted the Erroneous Award 

If a union’s breach “taints,” “contributes to” or “more than likely affects the outcome of’ 
an arbitration award, an employee has grounds for DFR claims. Black , 15 F.3d at 585 (citing 
Wood, 807 F.2d at 500) (plaintiff needs to show the union’s breach “tainted the decision”); 19 
White , 899 F.2d at 560 (citing Wood, 807 F.2d at 500) (the “ultimate issue” with respect to the 

19 The NFLPA cites to Wood (Doc. No. 26-1 at 833), but fails to inform the Court that the Sixth Circuit issued its 
decision after review of the district court’s decision to grant a Rule 50 motion based on plaintiffs’ lack of evidence 
after presenting its case at trial. Wood , 807 F.2d at 498. This case is only in the pleading stage, far from any trial. 
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claim against the union in a hybrid 301 case is whether the alleged breach “contributed to the 
arbitrator’s making an erroneous decision”); Dushaw, 66 F.3d at 132 (“the plaintiff must also 
prove that the Union’s actions tainted the grievance procedure such that the outcome was more 
than likely affected by the Union’s breach”). The standard is not whether Johnson “would have 
won his arbitral appeal but for the NFLPA’s alleged conduct,” as the NFLPA argues without 
citation. See Doc. No. 50 at 2253. 

The NFLPA’s attempt to distract this Court by chastising Johnson’s conduct or arguing 
the merits of his arbitration (see Doc. No. 26-1 at 827, 834, and 837; Doc. No. 50 at 2250-2252) 
must fail. Given the scope and number of refusals to assist Johnson, the NFLPA cannot 
plausibly argue its actions did not taint the erroneous Award. The prejudicial effect of the 
NFLPA’s refusal to state its support for Johnson alone is staggering. 

C. Johnson Sufficiently Plead a LMRDA Claim 
The LMRDA requires unions: 

to forward a copy of each collective bargaining agreement made by such labor 
organization with any employer to any employee who requests such a copy and 
whose rights as such employee are directly affected by such agreement. 

29 U.S.C. § 414. The NFLPA violated the LMRDA by refusing to provide Johnson a complete 

copy of the Policy and disciplining him for asserting his rights. See Doc. No. 39 at 1773-1774. 

The NFLPA “refused to share with Johnson.. .purported modifications to the collectively 

bargained 2015 Policy.” Doc. No. 39 at 1773, ]j 308. This alone is a violation of the LMRDA. 


20 First, in actions to vacate arbitration awards, courts may not evaluate the merits of the underlying 
grievance/arbitration. Chapman v. UAWLocal 1005, 670 F.3d 677, 681, fn. 1 (6th Cir. 2012) (courts do not “review 
the merits of an arbitration award” but only determine if the award “draws it essence from the collective bargaining 
agreement”) ( citing Unt’d Steelworkers of Am. V. Enter. Wheel & Car Corp., 363 U.S. 593, 596-97 (I960)). 
Second, under the Policy, the NFLMC bore the burden of demonstrating that the allegedly positive test was 
“authorized under the Policy” and conducted in accordance with the Collection Protocols. Doc. No. 39 at 1736, 
‘||40(f). As Johnson pled, the NFLMC did not meet that burden, and, under the Policy, the discipline is invalid. See 
Doc. No. 39 at 1757, ff 171-172. 
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The NFLPA miscasts the Summerville decision to suggest it was not required to provide 
Johnson with Policy modifications. In Summerville, a union member requested “the Articles that 
will appear in the new agreement” not the provisions of the current labor contract. Summerville 
v. Local 77, 369 F. Supp. 29 648, 653-654 (M.D.N.C. 2005). Here, Johnson claims the NFLPA 
refused to provide him the terms of the existing Policy. Furthermore, in Summerville, the union 

provided “the Articles” the union member requested. Id. at 655." Here, Johnson still does not 

22 

have a complete copy of the Policy terms. How can he adhere to a policy he does not have? 

D. Johnson Sufficiently Plead a Declaratory Judgment Act Claim 
Standing under the Declaratory Judgment Act requires a plaintiff to “allege and/or 
‘demonstrate actual present harm or a significant possibility of future harm.’” Grand Trunk W. 
R.R. Inc. v. Bhd. of Maint. of Way Emples. Div., 643 F. Supp. 2d 941, 948 (N.D. Ohio 2009) 
(<citing Fieger v. Ferry, 471 F.3d 637, 643 (6th Cir. 2006)). Johnson alleged both. 23 See Doc. 
No. 39 at 1777, ff 342-343. 24 

Johnson has stated ample grounds for each of his claims, without the benefit of discovery, 
and the Court should deny the NFLPA’s Rule 12(b)(6) motion. 


21 In the alternative, if the NFLPA is suggesting it was not required to provide Johnson with the modifications, 
because they had “not yet been incorporated” into the Policy (Doc. No. 26-1), then the NFLPA admits the NFLMC, 
with the NFLPA’s cooperation, enforced invalid Policy provisions to discipline Johnson. 

22 Johnson’s LMRDA claim, while related to his other claims, is a stand-alone claim. The harm the NFLPA’s 
violation caused Johnson need not relate to his arbitration to be actionable, as the NFLPA suggests. Doc. No. 26-1 
at 845. The NFLPA’s LMRDA violation caused, and continues to cause, its own harm. 

23 See also Johnson’s Prayer for Relief where Johnson claims actual present harm because the erroneous Award 
voided his contractually guaranteed money in his current contract, continues to place Johnson at an elevated 
discipline step, and continues his improper inclusion in the reasonable cause testing program. Doc. No. 39 at 1779. 

2 As part of its misguided argument, the NFLPA relies on its misinterpretation of Johnson’s Amended Complaint. 
The NFLPA misreads the Amended Complaint to suggest that the various performance-enhancing substances 
policies are cumulative. See Doc. No. 50 at 2256. Rather, Johnson stated that “the penalties” (not the policies) are 
cumulative. Doc. No. 39 at 1777, If 342. As such, the harm created by Johnson’s most recent discipline, 
irrespective that he already served his ten-game suspension, is present and ongoing. 
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III. THIS COURT HAS PERSONAL JURISDICTION OVER THE NFLPA 25 

Johnson only needs to make a prima facie showing of personal jurisdiction. J4 
Promotions, Inc. v. Splash Dogs, LLC, No. 08-cv-977, 2009 U.S. Dist. LEXIS 11023, at *13-14 
(N.D. Ohio Feb. 13, 2009) ( citing Pref’d Capital, Inc. v. Assocs. in Urology, 453 F.3d 718, 720 
(6th Cir. 2006)). Absent an evidentiary hearing, a court looks solely at the nonmoving party’s 
pleadings and affidavits and construes the facts in the light most favorable to the nonmoving 
party. Schneider v. Hardesty, 669 F. 3d 693, 697 (6th Cir. 2012). Johnson’s Amended 
Complaint disposes of the NFLPA’s 12(b)(2) argument for three separate reasons. 

First, “it is axiomatic that Ohio courts can exercise jurisdiction over a person who is a 
resident of Ohio.” Prouse, Dash & Crouch, L.L.P. v. Dimarco, 116 Ohio St.3d 167, 2007-Ohio- 
5753, ‘jj 5. The Amended Complaint avers “[t]he NFLPA resides within and has continuous and 
systematic contacts with this District.” Doc. No. 39 at 1726, 2. The NFLPA does not address 

its Ohio residence. Doc. No. 50 at 2257. For this reason, the Court has personal jurisdiction 
over the NFFPA. 

Second, the NFFPA addresses general jurisdiction as complete grounds for personal 

jurisdiction with a single conclusory sentence (see Doc. No. 50 at 2257), focusing, instead, 

nearly entirely on specific jurisdiction. 26 However, the Ohio Supreme Court instructed that: 

Where jurisdiction is not limited by statute to causes of action arising within this 
state, an action on a transitory cause may be maintained in the courts of this state 
by a nonresident against a foreign corporation doing business here, although the 
cause did not arise here or relate to the corporation’s business transactions here. 


25 Before filing its Motion to Dismiss, the NFLPA asked the Court to transfer the case under 28 U.S.C. § 1404(a) 
only and not § 1406. See Doc. No. 16. A transfer under § 1404(a) is appropriate only where personal jurisdiction 
and venue are proper, while § 1406 is appropriate where there is no personal jurisdiction. See Veteran Payments 
Sys., LLC v. Gossage, No. 5:14cv981, 2015 U.S. Dist. LEXIS 16261, at *7-8 (N.D. Ohio Feb. 10, 2015) (Lioi, J.). 
The NFLPA’s first-filed Motion to Transfer under § 1404(a) is a tacit admission this Court has personal jurisdiction 
over it and this forum is proper. 

26 For a more detailed analysis of personal jurisdiction in Ohio based on general jurisdiction, please see Doc. No. 35 
at 1427-1430 and Johnson’s Opposition to the NFL Defendants’ Supplemental Brief in Support of their Motion to 
Dismiss (Doc. No. 55). 
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Perkins v. Benguet Consol. Mining Co., 158 Ohio St. 145, syllabus 1 2 (1952); see also 
Wainscott v. St. Louis-San Francisco Ry. Co., 47 Ohio St.2d 133, syllabus 'll 1 (1976); Penrod v. 
Baltimore & Ohio Ry Co., 64 Ohio App.2d 216, 219-220 (10th Dist. 1979); Singleton v. Denny’s, 
Inc., 36 Ohio App.3d 225, 227 (9th Dist. 1987). 

The NFLPA admits it is “an employee organization recognized as the exclusive 
bargaining representative of professional football players employed by National Football League 
franchises and regularly does business within this District .” See Doc. No. 1 at 2, ( J[ 2; Doc. No. 
28 at 1023, *][ 2 (emphasis added). The NFLPA’s continuous and systematic contact with Ohio 
arises from the two NFL franchises in Ohio. The NFLPA also admits, “it represents and derives 
revenue from its professional football player members who perform services within this District” 
and that “NFLPA members also reside within this District.” Doc. No. 28 at 1024, ]{ 10. By its 
admissions, the NFLPA has continuous and systematic contacts with this District. For this 

27 

reason, this Court has personal jurisdiction over the NFLPA based on general jurisdiction. 

Finally, this Court has personal jurisdiction over the NFLPA because specific jurisdiction 
exists. Even where a defendant’s contacts with Ohio are not “continuous and systematic,” 
personal jurisdiction may arise under Ohio’s long-arm statute, subject to the Due Process Clause 
limits. Under the long-arm statute, a court may exercise personal jurisdiction over nonresidents 

9Q 

on claims arising from its Ohio business transactions. Ohio Rev. Code § 2307.382(A). 


27 The NFLPA’s citation to Weber v. National Football League , 112 F. Supp. 2d 667, 675 (N.D. Ohio 2000) is 
unavailing. See Doc. No. 26-1 at 846. In Weber , the court dismissed a nonresident’s claims against the NFL under 
the Sherman Act. Id. at 669. In a section titled “Remaining Claims,” the court addressed personal jurisdiction only 
under the Ohio long-arm statute and concluded that specific personal jurisdiction did not exist. Id. at 675. The court 
did not analyze Ohio general jurisdiction or whether the NFL was a resident of the Ohio. 

2S The NFLPA offers no analysis regarding any claimed lack of Constitutional Due Process. 

29 For a more detailed analysis of personal jurisdiction under Ohio’s long-arm statute, see Doc. No. 35 at 1430-1434 
and Johnson’s Opposition to the NFL Defendants’ Supplemental Brief in Support of their Motion to Dismiss (Doc. 
No. 55). 
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The NFLPA twice summarily states that its Ohio contacts are unrelated to Johnson’s 
claims. Doc. No. 26-1 at 846; Doc. No. 50 at 2257. In doing so, the NFLPA overlooked the 
many events in Johnson’s Complaint that occurred in Ohio. Johnson’s Amended Complaint 
identified numerous specific events directly related to his claims that occurred in Ohio: 

• The NFLPA provided Johnson with materials concerning performance-enhancing 
substances at the 2013 Rookie Symposium in this District; 

• At least until September 2015, the NFLMC and NFLPA retained Lombardo to 
administer the 2015 Policy and its successor policies from Ohio; 

• At least until September 2015, the NFLMC and the NFLPA paid Lombardo to 
direct and administer the 2015 Policy and its predecessor policies in Ohio; 

• Lombardo placed Johnson in reasonable cause testing from the state of Ohio; 

• Lombardo decided to keep Johnson in reasonable cause testing from Ohio; 

• At all times material to the Amended Complaint, Lombardo was the joint agent of 
the NFLMC and the NFLPA; 

• Johnson appealed his discipline under the 2015 Policy from this District; 

• Johnson, in this District, sent and received information to and from the NFLMC 
and NFLPA concerning his appeal; 

• The arbitrator held a hearing, in part, in this District on September 22, 2016; 

• A court reporter transcribed the September 22, 2016 hearing in this District and 
indicated that the location of the hearing was within this District; 

• The NFLPA paid for these court reporting services in this District; and 

• The NFLPA engaged in fraud, dishonesty, and misconduct within this District, 
providing Johnson with false information concerning his appeal, including, 
misrepresenting terms of alleged agreements with the NFLMC concerning the 
2015 Policy and failing to provide the full terms of the 2015 Policy. 

See Doc. No. 39 at 1727-1732, ( J[ 16; see also Exhibit 1 (summary graphic demonstrating 

relationship to Ohio of some of the underlying events). In addition, the NFLPA made statements 

to this tribunal that support his Tenth Cause of Action. Doc. No. 39 at 1774-1775, 'll 1 ]! 317-323. 

The NFLPA’s Ohio actions relate directly to Johnson’s claims. Thus, the Court also has 

personal jurisdiction over the NFLPA, based on specific jurisdiction. 
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IV. THIS FORUM IS A PROPER VENUE 

In one paragraph, the NFLPA challenges the venue of Johnson’s claims under § 301 of 
the Labor Management Relations Act (“LMRA”), the Federal Arbitration Act (“FAA”), and 28 
U.S.C. § 2201. Doc. No. 26-1 at 846. 31 When a defendant challenges venue, the plaintiff must 
prove a prima facie case that “his chosen venue is proper.” Berman v. Arlington Bank, No. 4:12 
cv 2888, 2013 U.S. Dist. LEXIS 24523, at *19 (N.D. Ohio Feb. 22, 2013) (Lioi, J.). The Court 
“must draw all reasonable inferences and resolve factual conflicts in favor of the plaintiff.” Id. 

“The requirements for venue are set forth by statute.” Id. at *20 (citation omitted). 
Under the LMRA, claims “may be brought in any district court of the United States having 
jurisdiction of the parties.” 29 U.S.C. § 185(a); Doc. No. 26-1 at 846, fn. 11. As detailed above, 
this Court has jurisdiction of the parties, thus, venue is proper. Furthermore, “§ 301(c) [of the 
LMRA] provides for ‘venue’ in any district where the union represents employees.” Int’l Union, 
U.A.W. v. Alum. Co. of America, 875 F. Supp. 430, 432 (N.D. Ohio 1995). The NFFPA admitted 
its represents players performing services in this District. Doc. No. 1 at 4, ][ 10; Doc. No. 28 at 
1024, ][ 10). Again, venue is proper. 

“The FAA’s venue provisions are permissive, allowing a motion to...vacate...to be 
brought either in the district where the award was made or in any district proper under the 
general venue statute.” Cortez Byrd Chips, Inc. v. Bill Harbert Constr. Co., Inc., 529 U.S. 193, 
syllabus (2000). The general venue statute also applies to a declaratory judgment request. 


30 The NFLPA supplemented this single paragraph with a single conclusory sentence, in its Supplement, that venue 
is improper. See Doc. No. 50 at 2257. 

31 Despite two opportunities, the NFLPA does not refute this forum is a proper venue for Johnson’s LMRDA claims. 
Under the LMRDA, an aggrieved individual may bring an action “against a labor organization.. .in the district court 
of the United States for the district where the alleged violation occurred, or where the principal office of such labor 
organization is located.” 29 U.S.C. § 412. The NFLPA admitted its principal location is in Washington, D.C. (Doc. 
No. 1 at 22, If 2; Doc. No. 28 at 1023, If 2) meaning venue under the LMRDA is proper here because this is “where 
the alleged violation occurred” as Johnson alleged. See Doc. No. 39 at 1731-1732, ( || 16(dd). Furthermore, that 
Johnson’s LMRDA claims occurred within this District, undermines the NFLPA’s 12(b)(2) argument. 
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As detailed above, the NFLPA is a resident of this District as are the NFL and the 
NFLMC. See Doc. No. 39 at 1726, fj[ 3-4; Doc. No. 35 at 1425-1426; Doc. No. 55. As all 
Defendants are residents of this District, venue is proper under 28 U.S.C. § 1391(b)(1). 

Even if the Court finds that Defendants are not residents of this District, venue is proper 
because “a substantial part of the events or omissions giving rise to” Johnson’s claims occurred 
here. Doc. No. 39 at 1728-32, 'll 16; 28 U.S.C. § 1391(b)(2). “Generally, ‘most courts are quite 
lenient in finding that a substantial part of the events occurs in a district.’” Kroger Co. v. 
Merrill, No. L09-CV-722, 2009 U.S. Dist. LEXIS 58254, at *6 (N.D. Ohio July 9, 2009) 
(citation omitted); In re Comm’rl Money Ctr., Inc., No. L02CV16000, 2011 U.S. Dist. LEXIS 
64342, at *14-15 (N.D. Ohio June 17, 2011) (if a substantial part of events occurred in a district, 
venue “is proper” in that district “even if a majority of events occurred elsewhere”). A 
substantial part of the events occurred in this District (see Doc. No. 39 at 1728-1732, 16; Doc. 

No. 39 at 1774-1775, H 317-323), and venue is proper for this separate reason. 

CONCLUSION 

The NFLPA improperly seeks to place the ultimate burden of proof on Johnson at the 
pleading stage. Johnson, without the benefit of discovery, has more than demonstrated the 
sufficiency of each of his claims. Johnson respectfully requests that the Court deny Defendant 
NFLPA’s Motion to Dismiss (Doc. No. 26). 

Respectfully submitted, 

ZASHIN & RICH CO., L.P.A. 

s/ Stephen S. Zashin _ 

Stephen S. Zashin (#0064557) - ssz@zrlaw.com 
Patrick J. Hoban (#0079794) - pjh@zrlaw.com 
David R. Vance (#0083842) - drv@zrlaw.com 
950 Main Avenue, 4th Floor 
Cleveland, OH 44113 
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Telephone: (216) 696-4441 
Facsimile: (216) 696-1618 

Attorneys for Plaintiff 


CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 7.1 


The undersigned certifies that this matter has yet to be assigned a track and that this filing 
adheres to the 20-page limitation set forth in Local Rule 7.1(f) for unassigned cases. This filing 
also adheres to the page limitations set forth in the Initial Standing Order (Doc. No. 8). 

s/ Stephen S. Zashin _ 

Stephen S. Zashin (#0064557) - ssz@zrlaw.com 
Patrick J. Hoban (#0079794) - pjh@zrlaw.com 
David R. Vance (#0083842) - drv@zrlaw.com 
ZASHIN & RICH CO., L.P.A. 

950 Main Avenue, 4th Floor 
Cleveland, OH 44113 
Telephone: (216) 696-4441 
Facsimile: (216) 696-1618 

Attorneys for Plaintiff 


CERTIFICATE OF SERVICE 


The undersigned certifies that on March 31, 2017 the foregoing was filed using the 
Court's CM/ECF system. All parties and counsel of record will receive notice and service of this 
document through the Court’s CM/ECF electronic filing system. 

s/ Stephen S. Zashin _ 

Stephen S. Zashin (#0064557) - ssz@zrlaw.com 
Patrick J. Hoban (#0079794) - pjh@zrlaw.com 
David R. Vance (#0083842) - drv@zrlaw.com 
ZASHIN & RICH CO., L.P.A. 

950 Main Avenue, 4th Floor 
Cleveland, OH 44113 
Telephone: (216) 696-4441 
Facsimile: (216) 696-1618 

Attorneys for Plaintiff 
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